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Ky Lay Luong is a native and citizen of Vietnam who, along with his family,

was admitted into the United States on September 29, 1975.  In 1999, Luong
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1Luong also asserted claims of political asylum and protection under the
Convention Against Torture.  Those claims are not at issue in this appeal.
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married U.S. citizen Patricia Rodriguez Luong, the mother of his fifteen-year-old

son and his twenty-year-old step-daughter.  Currently, Luong does not have any

family members in Vietnam.  

In 1986, following a trial that resulted in a hung jury, Luong pled guilty to

assault with a firearm and vehicle theft.  In 1998, Luong pled no contest to robbery

in the second degree.  On December 7, 1999, Luong was served with a Notice to

Appear issued on the basis of his 1986 conviction.  In May of 2000, while removal

proceedings were pending before the Immigration Judge (“IJ”), Luong’s wife filed

an I-130 spousal visa application.  Initially, the IJ continued the proceedings

pending adjudication of the I-130 application.  The Government moved to

pretermit consideration of the I-130 visa on the ground that Luong’s criminal

convictions would bar his adjustment status even if the I-130 application were

approved.  

In the proceedings before the IJ, Luong sought both adjustment of status

pursuant to § 245 of the Immigration and Nationality Act (“INA”) based on his I-

130 application and cancellation of removal.1 The Government argued that

Luong’s 1986 conviction constituted an aggravated felony that would bar his

adjustment status, and that even if the 1986 conviction were waived Luong would
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need further relief to waive his 1998 conviction.   On February 11, 2005, the IJ

denied Luong discretionary relief.  Luong appealed, and on June 15, 2006, the

Board of Immigration Appeals (“BIA”) affirmed the IJ’s decision.  

Luong asks this Court to consider whether INA §§ 212(c) and 212(h) may be

applied simultaneously to waive all grounds for removability.  Luong contends that

he is entitled both to a waiver of his 1986 conviction pursuant to § 212(c) and to a

waiver of his 1998 conviction pursuant to § 212(h).  This precise argument was not

addressed by the BIA.  The Government contends that the argument may not be

raised here because Luong has failed to exhaust his administrative remedies. 

However, while his position was not articulated as clearly below as it is on appeal,

it is apparent from the record that Luong did not waive his argument for

simultaneous application of these provisions.  In his appeal to the BIA, Luong

asserted expressly “that the IJ erred in not permitting him to proceed forward on

applications for relief under former INA § 212(c) and under INA § 212(h). Luong

argues that the simultaneous application of both waivers would act to remove all

grounds of removability.” The BIA found only that Luong could not obtain a

waiver of all grounds for removability pursuant to § 212(c) without consideration

of the application of § 212(h).  

“A court of appeals is not generally empowered to conduct a de novo inquiry
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into the matter being reviewed and to reach its own conclusions based on such an

inquiry.  Rather, the proper course, except in rare circumstances, is to remand to

the agency for additional investigation or explanation.”  INS v.Ventura, 537 U.S.

12, 16 (2002) (internal citations and quotations omitted).  This is particularly true

where the agency has not yet considered the issue.  Id. at 17.   Accordingly, we

vacate the BIA’s decision that Luong is not entitled to discretionary relief and

remand for consideration of Luong’s eligibility under a simultaneous application of

§§ 212(c) and 212(h). 

VACATED and REMANDED with instructions.


